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Towards a Better Compliance Structure for the European Emission Reduction Policies until 2020

Introduction
Climate change is the single biggest environmental threat facing our planet. The United Nations’ Intergovernmental Panel on Climate Change (IPCC) has warned that by the end of this century, temperatures could rise by up to 6.4 degrees centigrade, with dramatic impacts world wide. 

Given the urgent need for steep emission reductions, Friends of the Earth is calling for binding annual emission cuts. These short-term targets will ensure that emissions decline year-by-year across the EU and across sectors. Short-term targets as opposed to long- term objectives will also make today’s politicians accountable and ensure that Europe leads the world in showing that climate change can be tackled.   
How to ensure that Europe will achieve annual cuts?
A strong compliance structure based on ambitious reduction targets would initiate progressive emission abatement up to 2020. The two legislative proposals from the European Commission, the amended ETS Directive [1] and the Effort Sharing Decision [2], aiming at reducing the EU’s greenhouse gas emissions by 2020 foresee a linear annual emission reduction path [3]. 

But both proposals do not introduce specific direct compliance and penalty provisions against Member States. The limited enforcement and compliance provisions, in the Effort Sharing Decision especially, represent a significant risk to the achievement of the reduction targets. Under this proposal EU Member States are only required to report on emissions and progress to achieve their reduction targets. 

The amended ETS Directive is committed to reduce loopholes for Member States and shows many improvements. This becomes evident e.g. with the enforced auctioning principle and the introduction of a single European registry. But important risks of non-compliance of Member States do remain in the new proposal and need to face at least stronger enforcement tools for the Commission against Member States. Member States are in charge of allocating the quantity of free allowances for each installation in their country and they have the power to execute penalties against their industry [4]. 
The existing infringement procedure, most commonly used in environmental matters takes several years and is insufficient to respond on a timely basis if Member States miss their annual emission reduction targets. If we take the example for instance of the first commitment period under the Kyoto Protocol,  an infringement procedure could only start one or two years after 2013, once the reporting on the period has been done, and would then still take several years. Tangible penalties would most probably only become effective close to 2020. 
This could seriously endanger the chances of reaching the emission reduction targets. Timely and efficient national policies may not be installed in a reliable way so as to ensure the necessary rapid greenhouse gas emission reduction of at least 30% by 2020 and to pave the way to even greater efforts of at least 90% emission reductions by 2050.

Strong compliance and penalty system are key 
To guarantee that each Member State annually limits its greenhouse gas emissions in a linear manner, the European Commission should be given the strongest enforcement tools available. 
The main proposed tool to give the European Commission real enforcement power is the introduction of a direct penalty mechanism enabling the Commission to directly issue levies against Member States which do not deliver on time. It is also in the interest of Member States that such a mechanism is established in order to be sure that each Member State lives up to its promise, thus ensuring a level playing field. Financial penalties will be directed against those countries that are underachieving or not reporting on time.
· A swift penalty procedure, as opposed to the current lengthy infringement procedure involving the European Court of Justice, is key to make emission cuts happen across the EU in the short- and long-term.
· The annual targets need to be made binding and established on a linear reduction path as foreseen in both ETS Directive and Effort Sharing Decision. 
· Strong penalties should be applied to Member States not reaching the targets for both ETS and Effort Sharing. The same penalties should be applied per tonne CO2 equivalent for underachieving in both the ETS Directive and Effort Sharing Decision. This could be equivalent to the 100 Euro/tonne of the national ETS fines.

· Flexibility in between the periods needs to be given for the Effort Sharing Decision. In this case, Member States should have the flexibility of at most 2% by borrowing from emissions of the next year as foreseen in the Commission’s proposal. If Member States underachieve, the amount of emissions they underachieve by should be added to the target of the following year. If Member States overachieve, than the target of the next year can be reduced accordingly.

Reporting and processing of the data 
Reporting and processing of the data needs to be speeded up to be able to assess whether or not reductions have been achieved each year.

· Member States should report on their emissions of year X in March of year X+1. The Commission verifies this before end of April of year X+1.  
· If Member States do not hand in their reports in time, a meaningful penalty should be enforced immediately. 
Regular revision of the targets in accordance with the latest scientific findings
· The targets for the ETS Directive and Effort-sharing Decision should be revised in accordance with the most recent IPCC findings so that the EU is in line with its target of staying below two degrees.
A European Emission Abatement Agency
The implementing body would be a European Emission Abatement Agency responsible for compiling emission data from Member States and monitoring the advancements of the Member States towards their emission reduction targets. The Agency would have the following powers: 

· manage a fund from monies and the direct penalty procedure 
( directly spell out sanctions against ’underachievers’ and to reward ’overachievers’. 
Delegating regulatory powers to a dedicated new European Agency could increase the efficiency, flexibility and visibility of the European climate policies and strategies. The Agency could become the concentrated centrepiece on emission abatement.  
This agency may be a complete new structure or a strengthened European Environment Agency (EEA) in Copenhagen could encompass these new tasks and integrate the Agency under its roof.

A penalty fund
The revenues from the penalties and its management should be administered in a specific Penalty Fund administered by the Agency. This fund could finance the change to sustainable energy in Europe especially for poor regions and also provide international money for adaptation/technology transfer. This way Europe could both have an incentive for less affluent Member States who are afraid of missing their targets and be able to collect a part of the money which is so urgently needed on the international level.

How to implement this – a need for a new regulation 

European law has many decades of experience with direct penalty mechanisms, especially in the field of the Common Agricultural Policy. They have not yet been applied in environmental legislation. It is high time to change this status for the climate policy of Europe. The current ETS Directive proposal and the Effort Sharing Decision must be amended in a way as to establish the direct levy principle and to transfer power to the European Commission. The details and rules of this need to be fixed in an adequate Commission Regulation, in line with the Comitology procedure as laid down in the ETS Directive and linked to in the Effort Sharing Decision proposal. The Effort Sharing Decision should have a similar provision which links it directly to this penalty mechanism.
***

NOTES:

[1] Directive of the European Parliament and the Council amending Directive 2003/87/EC so as to improve and extend EU greenhouse gas emission allowance trading system
[2] Decision of the European Parliament and of the Council on the effort of Member States to reduce their greenhouse gas emissions to meet the Community’s greenhouse gas emission reduction commitments up to 2020

[3] ETS Directive, Article 9 outlines that the Community-wide quantity of allowances issued each year starting in 2013 shall decrease in a linear manner beginning from the mid-point of the period 2008-2012. 

Effort Sharing Decision, Article 3 outlines that Member States shall annually limit greenhouse gas emissions in a linear manner towards their 2020 target. In introducing a specific borrowing mechanism in between the periods of around 2% per year from 2013 onwards, the European Union proposes a good balancing system for the annual cuts.
[4] According to the new ETS proposal the Member States needs to publish and submit to the Commission, by 30 September 2011, the list of installations covered by this Directive in its territory and any free allocation to each installation in its territory. By 28 February of each year, the competent authorities shall issue the quantity of allowances that are to be distributed for that year, calculated in accordance with Articles 10 and 10a.  An installation which ceases to operate shall receive no further free allowances.

This Article gives the executive responsibility to the Member States. Therefore a strong enforcement mechanism against a Member State in case of non fulfilment of this obligation is important. The same is necessary if Member States would for example not execute the penalties against its industry under the ETS scheme. 

The introduction of better compliance tools would also ensure that in view of attempts by Member States to water down the condition under the new ETS the overall and interim target objective will be swiftly enforced nonetheless.
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